Introduction
After World War II, international law moved away from being a matter simply of agreements and rules between states, and now involves the establishment of human rights and humanitarian requirements which serve as rules applicable to all states and are also applicable to the relationship between each state and its citizens.
International human rights instruments and jurisprudence are popular and authoritative, reflecting an understanding of international law as serving the protection of the fundamental rights of the individual in the context of a universal sense of morality. The question of the legal status and protection of the unborn 1 in international law is therefore implicated in this understanding of international law. At the basis of this understanding lies a concern for the protection of mankind, an issue which is inextricably linked to the question of the beginning of life, the parameters of human dignity, and to the essence of being human.
During the latter half of the 20 th century especially, the emphasis on universals in the form of the protection of fundamental human rights has introduced a moral measure into international law that transcends the purposes of peaceful existence, heralding an international legal system that exhibits a moral conscience inextricably linked to guarantees of individual rights which are simultaneously national and international in character and are enforced by both national and international procedures. Therefore, if the end of all law is the human being, if there is an inextricable relationship between human rights and "being human", and if it is critical for our understanding of international and human rights law to see how it can protect the individual, then it is also important to address the legal status of the unborn from an international law perspective.
2
According to Richard Wilkins and Jacob Reynolds, anti-abortion academicians may not have adequately understood the hopes and dreams of the men and women who created the UN system. The UN was founded to prevent the systematic disregard of fundamental principles; the world should be reminded of the dangers that inhere in disregarding the intrinsic dignity and inviolability of all human life (Wilkins and Reynolds 2006 Ave Maria L J 164) . Also see Sloane 2001 Vanderbilt J Transnat'l L 544. 3 Jenks 1954 BYIL 5. Also see Paul 1995 Harv Int'l L J 319 fn 68. The preamble to the United Nations Charter (1945) para 1: "Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world …" If it is the case that international human rights norms are inclusive of respect for the dignity of all human beings (or of anything on the immediate periphery of "being human"), any failure to address dignity in relation to the unborn can be viewed as a failure to apply these norms consistently. 4 Sloane 2001 Vanderbilt J Transnat'l L 553. Kory Sorrell comments that the idea that human rights are universal and provide the best available framework for constructing common norms among nations and across cultures is rhetorically powerful and attractive: "It is deeply inclusive, providing a 'picture' in which all persons, however culturally and historically diverse, may recognize themselves and see others as having something important in common with them, their 'humanity'" (Sorrell 2003 Tulsa J Comp & Int'l L 370) . 
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Although substantial development has taken place in international human rights law, the international community 6 has not formally approached the legal status of the unborn as a matter of urgency, thereby possibly suggesting that there is a general disregard of the rights of the unborn. The "complexity" of the relevant issues and the fact that there are "disparate" views of the matter should not be thought to justify the failure to address the matter. 7 Close analysis of the legal status and protection of the unborn in international law in general and many domestic legal systems suggests that the determination of when the entity becomes human is not left entirely to the mother (although this is the dominant approach), and that the matter is generally considered to be important. This sense of the importance of the matter should motivate the legal establishment to attempt to develop a deliberative platform on the legal status and protection of the unborn. This would be an informed and impartial framework based on the inclusion of all points of view and constructive communication among those who disagree with one another. The challenge, though, is to convince the establishment that it is important that we have such a conversation in the first place.
Consequently, this article argues for the establishment of a deliberative platform pertaining to the legal status and protection of the unborn in international law. It should be possible for such deliberations to be conducted with sensitivity towards the status of the unborn (irrespective of the stage of pregnancy). 8 The first part of this 6
That is, the United Nations (General Assembly) and the member states to international and regional human rights conventions.
7
For anyone familiar with abortion jurisprudence this will surely ring a bell, as some ethical theorists and court decisions have referred to the "complexity" of determining the status of the unborn as reason (whether directly or indirectly) for not having to further delve into the issue.
8
It is not the purpose of this article to make an argument regarding the period within pregnancy when the unborn should receive protection. The fact remains that presently no formal commitments towards arriving at this determination have been made by the international community. Generally speaking, the abortion legislation of states does tend to provide protection to the unborn from approximately the third trimester (this is when viability is established) of pregnancy (with certain exceptions such as rape, incest, serious deformity and the pregnancy's constituting a threat to the mother's life). This should be common knowledge in abortion jurisprudence. However, this determination has not been addressed or confirmed from an international law perspective. There are other important issues related to the unborn to which the establishment of the said deliberative platform will also contribute, such as the following: (1) that states commit themselves to the proper observance of abortion legislation (including the establishment of proper sanctions where such legislation is violated); (2) that the psychological and physical interests of the mother are duly protected in legislation regarding the proper transference of information pertaining to the status of the unborn so that a truly informed decision 12/240 article therefore investigates the extent to which international instruments provide protection to the unborn and arrives at the conclusion that the position of the unborn in international law is, generally speaking, rather vague. This perception, together with the perception that substantial developments have taken place in international law pertaining to cloning as well as to the rights of women, children and even animals has provided the impetus for the proposal for the establishment of a deliberative platform regarding the protection of the unborn. Consequently, the second part of this article argues for the establishment of such a deliberative framework so as to further the recognition of the unborn in international law. In this regard, it is argued that debate on the legal status and protection of the unborn can be effective against the background of a procedurally-rational approach aimed at inclusivity as well as at constructive participation and communication. However, although this article emphasises the legal status of the unborn and the need to establish a discursive platform, it does not express a definite view about the point in time of a pregnancy or the stage of development of the foetus when the unborn should receive protection in international law.
International law and the unborn
The contemporary jurisprudential milieu (nationally and internationally) is reflective of a bifurcated narrative on the unborn. On the one hand, the narrative is epitomised by the restructuring of criminal codes in order to protect the unborn from violent actions, 9 bioethical efforts related to the human embryo, 10 and substantive antican be made by the mother; (3) that states commit themselves to rooting out "backstreet" abortion practices; (4) that abortion should not be viewed as a means of contraception and that effective and relevant educative structures accommodate and proclaim this understanding; (5) that structures should be supported for the establishment or furtherance of civil society (and governmental) initiatives which can assist in the provision of the necessary socio-economic services in instances where the mother decides not to proceed with the abortion; (6) that states promote the relevant education on the implications of teenage pregnancy; (7) that states attend to enacting legislation on the criminalisation of the intentional killing of the unborn in instances where the mother intended to continue with the pregnancy; (8) that efforts should be put in place limiting sex-selective abortion as well as female infanticide; and (9) that steps be taken towards the accommodation of those who do not want to be involved in abortion practices in any manner whatsoever.
9
An example of an event where criminal codes in the United States are being restructured to protect the unborn from violent actions is 'foeticide'. 'Foeticide' refers to an instance where the death of the unborn is caused by a person other than the mother (and without her consent 81-82, 103, 108, 135, 193, and 195 In contrast to the abortion debate, the debate on cloning has been inclusive and sensitive to several areas affecting the issue. 15 Robert Araujo states that one of the most important recent declarations issued by the United Nations was its call to end all human cloning. 16 In March 2005, the General Assembly accepted the recommendation despite its inability to achieve consensus and passed the United Nations Declaration on Human Cloning by a vote of eighty-four in favour, thirty-four against, and thirty-seven abstentions. 17 Although inconsistencies exist, the United Nations' baby steps toward an international convention to ban human reproductive cloning are important primarily because they mark the first attempt to develop an international framework for responsible social governance of a human genetic technology. 18 An international treaty banning human cloning may not be the perfect solution; it will probably lack universal acceptance, and it will take years to establish.
However, says Elizabeth Shanin, the development of such a treaty will initiate an international discussion regarding the consequences of human cloning, and the enforcement of such a treaty will inevitably lead to some international regulation of cloning technology. 19 In contrast to the abortion matter (and a quest towards furthering some or other deliberation on the unborn) the approach has been one a pre-natal right to life. The Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa (2003) in a 14 of the said Protocol, explicitly provides for "Health and Reproductive Rights", and infers the protection of the unborn in that legal protection for the unborn is denied in the case of rape, incest, sexual assault and where the pregnancy endangers the mental and physical health of the mother or the life of the mother (a 14(2)(c)). International law does not, generally speaking, represent such a "closed" jurisprudential system as in domestic legal systems pertaining to the matter at hand. This is explained in the following: regarding the legal status and protection of the unborn, international law has not to date substantively and formally approached the legal status of the unborn (as against many domestic legal systems), while the moral issues related to cloning, genetic engineering and animal rights, for example, are receiving attention. International law also lends itself towards a strong natural or moral law ideological foundation and this makes it an ideal platform for discussion on the unborn and the starting point of being human. International instruments, albeit vague in many instances, have the potential to accommodate various views on the status of the unborn, as well as the fact that the practice by states generally reflects sensitivity towards the unborn (whatever the phase of pregnancy). Then there is also the moral obligation of international law pertaining to checks and balances regarding the proper execution of pro-abortion legislation around the world. One would not want a repetition of the negation regarding the legal status and protection of the Towards a deliberative platform unborn on an international level, as found in the proposed discussion related to the Statutes of the International Criminal Court (ICC). In this regard, the Caucus for Gender Justice (headquartered at the law school at the City University of New York) was instrumental in framing the debate on "forced" or "enforced" pregnancy, and various versions of the draft ICC statute listed the concept as a "war crime", or as a "crime against humanity". "Forced" or "enforced" pregnancy was designed to create a world-wide right to abortion on demand, and western nations, as well as hundreds of NGOs, pushed for the inclusion of this new "crime" in the ICC statute: "they adamantly resisted any effort either to define or limit this previously unknown offence" (Wilkins and Reynolds 2006 Ave Maria L J 136-139) . The composition of this discussion group reflects the arbitrary, misrepresented nature of such discussion, which is neither fair nor rational. In this regard, there were exceptionally few anti-abortion law professors and law students engaged full-time at the conference in Rome; perhaps only three. In addition, during the actual course of negotiations, the tactics of the abortion proponents were highly Callahan "Sanctity of Life Principle" 84.
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Although Callahan is moving towards a certain solution of a minimum jurisprudence, one must bear in mind that the concept of "life" as a point of departure is in itself opinionated. However, for the purposes of this article, this is an irrelevant observation.
29
Callahan "Sanctity of Life Principle" 93. Although it may be argued that contemporary formulations of the various and relevant international instruments already provide some level of abstraction and generality pertaining to the unborn, there needs to be (as argued in this article) a more concerted effort towards attaining a more accurate and formal view on the legal status and protection of the unborn in international law, specifically. [Such a compromise] would, perhaps, honour a woman's choice up to a certain point in the pregnancy and also countenance a variety of measures that would not be permitted were abortion simply a matter of an individual's right to choose: measures to ensure at least that the choice is reflective and informed.
30
Cohen "Minimalism About Human Rights" 422.
31
Cohen "Minimalism About Human Rights" 421. In fact, in no instance should rights be viewed as merely protections against the state, but also as a mode of discourse for advancing and justifying claims (Ghai 2000 Cardozo L Rev 1137).
32
Cohen "Minimalism About Human Rights" 424.
33
Macedo 1990 Political Theory 296.
34
Macedo 1990 Political Theory 296-297. Annette Clark observes: "Legal academics choosing to enter the abortion fray have tended to respond in two ways. The first and by far the most common response has been to defend from a legal and jurisprudential standpoint either the prochoice or pro-life position. The other, less common response has been to search for a compromise on the abortion question… Compromise implies mutual agreement through mutual concessions… It is even more inviting in the abortion context because those who advocate compromise hold out the promise of an end to the divisiveness engendered by the current abortion debate …" (Clark 1993 NY U L Rev 273). To the enquiry as to why the search for compromise on the abortion question is the "less common response", Clark responds: "… those who wish to advance pro-life or the pro-choice position politically have little incentive to explore other possibilities or to validate the beliefs of anyone who chooses not to join their crusades. The very deliberate choice of war rhetoric perfectly embodies the message that this is a war with battles to be fought, skirmishes to be won or lost, an enemy to be defeated… When winning is the goal of two opponents, advocates of a third view are at best a distraction and at worst a threat. Thus, left to their own devices, the two most vocal combatants will narrow the choice of options to two" (Clark 1993 NY U L Rev 297-298). Also see Clark 1993 NY U L Rev 300-301.
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Cognisance needs to be taken of the fact that opposition to abortion does not, of itself, constitute an attack on a woman's right to respect for privacy in her life.
35
Bearing the above in mind, the complexity inherent in initiatives aimed at the establishment of a deliberative platform also requires consideration. Robert Lipkin refers to the contemporary post-modernistic challenges levelled against the Enlightenment's (failed) rationalist-project, eventually resulting in scepticism, relativism, and nihilism. 36 Resulting from this is the view of "conversationalism", that intellectual history is replete with failed attempts at achieving agreement. According to those who hold this position, the fact that the very best of the hearts and minds of civilisation have failed to achieve agreement over controversial issues is powerful evidence that resolution is unlikely. Rationality can also be linked to a specific religion or ideology that perceives mere loyalty to such a religion or ideology as being rational. In fact, belief in bodily resurrection, for example, might be described as rational or irrational (Watt "Giving unto Caesar" 49). Ritter 1997 Cal W Int'l L J 284-285. 45 Franck Fairness in International Law 3. 46 Taylor "World Consensus" 411. This idea was expressed in 1949 by Jacques Maritain: "I am quite certain that my way of justifying belief in the rights of man and the ideal of liberty, equality, fraternity is the only way with a firm foundation in truth. This does not prevent me from being in agreement on these practical convictions with people who are certain that their way of justifying them, entirely different from mine or opposed to mine … is equally the only way founded upon truth" (Taylor "World Consensus" 411). We find similar contemporary efforts pertaining to the legal status of the embryo in the context of bioethics. It is stated that: "Ethical decisions in the biotechnology sphere are at least as complicated as they are in the field of environmental protection. 'What makes them especially difficult is that pluralistic societies are rarely able to reach common ground with regard to their political and legal views', says Vöneky, describing the crux of the problem relating to morality and the law" (Fenzel 2007 Focus 34) . Nevertheless there is (international) debate on the legal status of the embryo in bioethics, for example (but not for abortion).
47
Nagel 1987 Philosophy and Public Affairs 232. In the context of contemporary efforts to gain clarity and consensus on bioethical issues related to the status of the embryo, Vöneky, quoted in Nagel, comments that where substantive standards cannot be formulated, the procedure for determining standards needs to be designed in a way that fosters agreement -"this shifts the focus from the content of the decision to the decision-making mechanisms themselves. The aim is to ensure quality, not through the content, but through the procedure" (Fenzel 2007 Focus 37) . The same dictum should be applied to efforts towards establishing international participation pertaining to jurisprudence dealing with the status of the unborn.
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the exercise of a common critical rationality and consideration of evidence that can be shared may reveal that one is mistaken. 48 Secondly, public justification requires an expectation that if others who do not share your belief are wrong, there is probably an explanation of their error which is not circular. The explanation should not come down to the mere assertion that they do not believe the truth (what you believe), but should explain their false belief in terms of errors in their evidence, or identifiable errors in drawing conclusions from it, or in argument, judgment, and so forth. 49 Frank Michelman proposes an argumentative interchange among persons who recognise one another as equal in authority and entitlement to respect. In this regard, the participants direct their arguments toward arriving at a reasonable answer to some question of public ordering, meaning an answer that all can accept as a good-faith resolution when circumstances demand some social choice.
50
Michelman adds that a deliberative style of politics may be confrontational, contestative, and fully compatible with pluralistic political sociology. Although notions of deliberative politics may be framed as presupposing the existence of objectively discoverable, transcendently right answers, deliberative politics need not carry such dogmatic baggage.
51
The attitude of openness to persuasion and the perspectives of others aimed at conciliation with reason also provides a constructive way of attaining a properly thought-through process in which a vast overarching theoretical system of complex principles about the nature of a specific category of the law is the context. 52 The relevance and application of the law is determined by contexts and ideologies, and consequently this affects the degree of qualification regarding the relevance and application of rationality (and universality). However, attempting the application of may not yet have succeeded in being as impartial and as objective as one may have intended and hoped; that there may still be new facts to be discovered, old facts whose relevance has yet to be reassessed, new interpretations to be considered of the total situation or of certain aspects of it" (Montefiore "Neutrality, Indifference and Detachment" 21).
21/240 rationality (and universality) towards a convincing level (a level that may seem more likely than another), is in fact possible and useful in many situations. This would be the wiser and procedurally-rational option when compared with the high level of apathy towards the legal status of the unborn. Rationality becomes possible in the context of impartiality because impartiality does not require futile efforts to be neutral, but in the context of the legal status of the unborn, will require participants to argue in a non-arbitrary manner, with a "mind, open to persuasion by the evidence and the submissions of counsel". 53 Therefore, impartiality will require participants to the debate on the legal status of the unborn to be sensitive to other ideologies and evidence presented on the unborn, and not merely to assume that their views are the deciding factor.
An approach based on a desire to be impartial and to participate in an informed manner would lead to greater intelligibility in the discourse. According to Nicholas
Rescher, anything that expands our informational horizons clearly enhances the epistemic basis of our beliefs. But what validates these communal processes in inquiry is not a preconception that reaching consensus is the governing goal; it is only the consideration that in the epistemic and evidential domain bigger is betterthat more amply evidentiated conclusions are for that very reason better substantiated, and that taking the beliefs of others into account is one way to broaden our evidential basis. 54 Rescher adds that the primary objects of communication are (1) to extend one's information and (2) to solidify one's information (by testing it against the facts and opinions available to others and seeing if any reasons to change one's mind come into view). In this regard, even disagreement is informatively useful -after all, it suggests that we may not "have it right" after all. Reaching an agreement -the aligning of one's views with those of one's interlocutor -is almost certainly not a substantial part of the communicative agent's objective. The alignment of views -the reaching of a consensus on the issues -is neither a precondition nor a goal of the cognitive enterprise. Rescher Pluralism 59-60. 55 Rescher Pluralism 152-153. Rescher also states that, in communication, it is not agreement but intelligibility that is the name of the game; what we both hope for and expect is not endorsement but information. What experienced and realistic communicators expect to achieve in communicative exchange is "a mutual clarification of positions" -an understanding of where the
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The route of rational discussion is replete with obstacles. However, when dealing with "hard" issues such as abortion, the international community should be obliged by the humane tones of the United Nations Charter, 1945 and by the dictates of procedural rationality to pursue a route that acknowledges the dignity of all participants. Issues related to cloning and genetic engineering "are similarly other party stands and why this involves commitments that differ from ours (Rescher Pluralism 154) .
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Many will claim that there are incommensurable positions involved in the debate about the legal status of the unborn. Such an assertion rules out (in a dogmatic and inappropriate fashion) the very possibility of deliberation and the possibility of reaching an agreement. It is important also to note that theories neither generate actual agreements out of diverse positions nor do they derail the process of achieving agreement. What critical theory can do, however, is to show how agreements that are rationally grounded but respectful of difference (and therefore nonoppressive), might be possible in the pluralist context of international law and a modern complex society. This idea is taken from O'Neill 2000 Political Studies 505. What is aimed at in this article is similar to O'Neill's postulation that what is sought is "a structural account of the cultural values that foster human relations in which citizens would be willing to engage in a deliberative form of democratic politics by committing themselves to work their way beyond an incommensurability of positions towards a reasoned agreement. Values such as tolerance, fair-mindedness, openness and sensitivity to difference will all feature in such a structural account" (O'Neill 2000 Political Studies 518).
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Conclusion
In connection with Tomuschat's view that current international law contains many features that allow for its evolution into a "common law of humankind", Von
Bogdandy believes that this may well be the case with respect to the effort to achieve the recognition of the unborn in international law. 57 Those who call for such recognition certainly cannot ignore the potential consequences of determining some or other minimum standard in this regard. This does not necessarily imply the formulation of any "hard law" (for example a convention) pertaining to the legal status of the unborn, nor is the exclusive participation by states the route to follow.
The mere establishment of a communicative structure including representatives of states, international organisations and organisations of international "civil society"
58
(for example religious and cultural groups) would do much to further the status of the unborn in international law. There is ample evidence to confirm that the "language"
of the discourse at UN-sponsored negotiations now shapes and solidifies international and national law. This is especially true for international norms dealing with such issues as human reproduction, for example. 59 Where precisely the interests of both the mother and the unborn need to be limited still needs to be Informed consent is a legal phrase meaning that a person must be fully informed of a medical procedure before giving true consent to that procedure. In the abortion context, it means that the woman is fully informed of the risks, alternatives, and other important medical information concerning the abortion. If a woman is not fully informed of what the procedure and its consequences will be or could entail, her consent is not legally valid (Smith 2008 www.aul.org).
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Steinberg 1989 AJLM 484. According to Steinberg, an abortion, as an event in a woman's life, encompasses more than just the procedure itself. It means choosing one path over another. Any abortion counseling must assist the decision-making prior to and alleviate distress after abortion (Steinberg 1989 AJLM 485 Araujo (year unknown) www.fww.org. Araujo adds that "if the unborn female child is to be protected, then so is the male child to be protected" (Araujo (year unknown) www.fww.org). Rumage points to the fact that sex-selective abortion is viewed by modern scientists as having significant consequences. Demographers warn that the "high preference for sons in China 25/240 deliberations regarding the legal status of the unborn would therefore be relevant not only to the unborn but also to the mother herself.
Not to attempt to establish a deliberative platform addressing the legal status and protection of the unborn would be to deny man's inherent desire to understand himself or herself more clearly, and to frame laws that would lead to the further preservation of humanity and human dignity. Consideration needs to be given to Jude Ibegbu's proposal for the establishment of a special Committee on the Human
Rights of the Unborn Child in International Law, to monitor the fulfillment by states parties of obligations regarding the legal status of the unborn. Ibegbu also proposes the appointment of a special Commissioner for the promotion and protection of the human rights of the unborn child in international law and the establishment of a compulsory course on the human rights of the unborn child in all institutions at all levels of education. 67 This will require concerted efforts towards a deliberative and accommodative approach based on procedural rationality and fairness and inclusivity.
There are no guarantees that the deliberations proposed here will take place, nor does this article aim at providing definite answers regarding at what point of time during pregnancy or at what stage of development of the foetus the unborn requires protection in international law. However, it behooves man, on an international scale, to join in on the journey not only towards self-preservation, but also towards added sensitivity regarding that which cannot be seen as separate (whether entirely or partly) from mankind itself. Not to do so would be deny to the sanctity of "humanity".
Current efforts by the international legal community to provide protection to animals, to criminalise foeticide, to clarify the moral implications of cloning and genetic engineering, to prosecute crimes against humanity, and to protect the rights of women and children are based upon a meaningful and coherently and consistently applied respect for the value of life. It would be unthinkable if the same desire for justice did not give rise to the establishment of the deliberative forum called for in this deserves scholarly attention, ethical and moral concern, and governmental initiatives". Rumage also refers to the "masculinisation" of births in India, Bangladesh, and South Korea, where ultrasound and amniocentesis has made sex-selection abortion almost a standard medical procedure (Rumage 1996 Cal W Int'l L J 26) . 
